JOHN R. MONROE
ATTORNEY AT LAW

Tuly 19, 2007

Ms. Elizabeth B. Chandler, Esq.
City Attorney

City of Atlanta, Georgia

08 Mitchell St., Suite 4100
Atlanta, Ga. 30303

RE: City ordinance banning firearms in parks
Dear Ms. Chandler:

I am writing on behalf of my client, the organization Georgiacarry.org
(http:/ /www.georgiacarrvorg) to bring to your attention one of Atlanta’s city ordinances,
section 110-66. Atlanta’s Section 110-66 states that, “|nfo person in any park, except a police
officer or other peace officer, shall posess a firearm of any size or description or any
instrument, appliance or substance designed, made or adapted for use primatily as a
weapon.”  Atlanta, Ga.,, Code § 110-66 (2007} (emphasis supplied). This ordinance is
violation of the Georgia General Assembly’s well established preemption of firearm
tegulations and the State Consttution.

Atlanta 1s prohibited by the laws of the State of Georgla from either enforcing or
enacung such an ordinance. [t is important to note that there already exists a comprehensive
state regulatory scheme for the possession of firearms. Many of the activities that were
undoubtedly in the minds of the City Council members of Atlanta when the ordinance was
enacted are already made illegal or highly regulated by the laws of the State of Georgia. The
State of Georgia does not require and. in fact, has specifically prohibited municipalities from
exercising their police powers in this particular sphere.

GCO asks that Atlanta repeal 110-66 becausc it is in violation of state law. 1 will
point you to three sources of law supporting the contention that this ordinance is preempted
by state law. These sources of law are:

(1) a state statute and the state constitution,
{2) casc law, and
(3} the opmion of the Attorney General for the State of Georgia.

The state statute expressly forbids the ordinance at issue. The State Constitution
provides for a right and only gives the General Assembly the ability to circumscribe that
right. The case law declares that even withour such a statute, the county would be without
authority to pass such an ordinance because the field of firearms has been preempted by the
General Assembly’s extensive regulation on the subject, and the Attorney General opinion
reinforees those points tn response to a question from a county on the legality of a firearms
ordinance.
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1. THE STATUTE

The General Assembly has, by law, prohibited county and municipal corporations
from engaging in the regulation of fircarms. Nowhere is the intent more clearly stated than
in the fust sentence of the state preemption statute, “It is declared by the General Assembly
that the regulation of fircarms is properly an issue of general, state-wide concern.”
O.C.GA. § 16-11-173(a)(1) (2006). Specifically counties and cities are restricted by the
following language: J

“No county or municipal corporation, by zoning or by ordinance,
resolution, or other enactment, shall regulate in any manser gun shows;
the possession, ownership, transport, carrying, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; fircarms
dealers; or dealers in firearms components” O.CGA. § 16-11-173(b){1)

(2006} (emphasis supplicd).

The language of the statute is clear and unambiguous. By the passage of the statute
the General Assembly excluded coundes and cities from regulating the possesston and
carrying of firearms. The ordinance at issuc prohibits possession of firearms. City of
Atlanta, Ga., Code § 110-66 (2007). It cannot be denied that through the ordinance Atlanta
intends to regulate the possession of fircarms and that the General Assembly specifically
prohibits any municipal corporaton from regulating the possession of firearms.

Further, Section 16-11-173 did set forth three specific instances in which cities and
counties are permitted to regulate firearms.  Atlanta £s permitted to (1) “regulate the
transport, carrying, or possession of firearms by employees of the local unit of
government while in the course of employment with such local unit of government,” (2)
“require the ownership of guns by heads of houschold,” (3) imit or prohibit the discharge
of fircarms within city boundartes. O.C.GA. § 16-11-173(c)-(e) (2006} (emphasis supplied).
The ordinance at issue here does not fall within any of the three narrowly defined
exceptions set out by the General Assembly. The ordinance is nor (1) limited to city
employees, (2) a regulation requiring the ownership of firearms, or (3) a regulation on the
discharge of firearms within city limits. Atlanta already has already occupied the permitted
regulatory sphere through ordinances such as Section 106-301 (discharge of firearms) and,
for example, Sccrion 98-109 (prohibiting the possession of firearms by members of the
auxiliary police foree). Other cities, most famously Kennesaw, require heads of houschold
to own guns. These are permitted regulatory actvities under Secton 16-11-173.

Applying the well-established canon of statutory construction that the inclusion of
one implies the exclusion of others it 15 clear that the ordinance is preempred by state
law. Here, the inclusion of the "one” is clear from Section 16-11-173 which includes not just
“one” but three specific instances where cities have the right to tegulate firearms. Clearly, if
the General Assembly's intent was to allow unspecified additional regulations it would have
cnacted a provision that gives cities and municipalities addittional powers. However, the
exact opposite of this intent is evidenced from the first statement in the statute. No where
does Section 16-11-173 make exceptions for instances where the issuc pertaining to firearms
affects property owned by the municipality or any other reason, except for, of course, where
the regulations falls within the three narrowly defined exceprions,
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In addition, the State Constitution recognizes that, “The right of the people to keep
and barc arms shall not be infringed, but the General Assembly shall have power to
prescribed the manner in which arms may be borne” GA. Const. art. 1, § 1, Par. VIII
{emphasis supplied). In this scntence the State Constitution recognizes the rights of cidzens
to keep and bare arms. More, importantly it specifies how and by whom that right can be
restricted.  Generally speaking, the State Firearms and Weapons Act does not violate the
state constitution. Carson 2 Siate, 241 Ga, 622, 627 (1978). The State Firearms and Weapons
Act is a legidmate exetcise of the state’s police powers, [d. at 628. Nowhete in the State
Constitution are (eorgias counties and cities given the power, police or otherwise, to
mfringe upon the nghts of the people to keep and bare arms. A clear, constitutional
regulatory scheme can be evidenced by the mass of legislation codified 1n the State Firearms
and Weapons Act. Not only does the State Constitution prohibit the ordinance in question,
but also the very act the State Consttution allows for prohibits the ordinance as well.

2. CASE LAW

State courts have routinely upheld the scope of Section 16-11-173 and its
predecessors in actons both by and against counties and cities.

In 1999 the City of Atlanta brought suit against fourtcen gun manufacturers and
three trade associations for alleged damages brought on by the business practices of the
defendants. Swrm, Ruger & Co. n City of Atlanta, 253 GaApp. 713, 713 (2002). Five days
later, the General Assembly passed the predecessor to Section 16-11-173, Section 16-11-184.
The Court of Appeals found that the Atlanta’s suit was preempted by state law, not only
because of the preemption statute, but also because of the clear grant of powers in the
constitution and the comprchensive nature of firearms laws in Geotgia, Id at 718, Further,
precmption of county and state regulation preexists the Starz, Ruger case. Td.

The Court of Appeals found that preemption precludes all other local or special laws
in the subject area. [d {citing Ga. Const. Art. III, § 6, Par. IV{a)}. This preemption apples
regardless of whether the regulation is attempted through a lawsuit (as in S, Ruger) or an
ordinance (as here), [d Further, the Court of Appeals recognized the General Assembly’s
broad powers to limit a city’s powers of home rule. /4. at 720 (citing O.C.G.A. § 36-35-3).

In addition, the Supreme Coutt of (Georgia recognizes that the General Assembly
has the sole power to regulate firearms. fd. at 717 n.1 (citing Sw2th & Wewson Corp. v City of
Attanta, 275 Ga. 431, 435 (2001} (Fletcher, P.).,, concurring)).

Here, the ordinance at issue is a regulation of firearms, the judicially recognized sole
dominton of the General Assembly. 'The General Assembly possesses the power to restrict
the tights of cities and counties and has done so through statutorily and constitutionally
granted powers. The General Assembly alone has the power to regulate firearms.

Under the State Firearms and Weapons Act 1t is a misdemeanor for a person to carry
a fircarm to a “public gathering,” a term which includes publicly owned and operated
buildings. O.C.G.A. 16-11-127 (2006). It is mportant to note that the ordinance at issue
goes beyond the regulations conrained in Section 16-11-127.  The ordinance at issue
prohibits the possession of firearms in city parks. This includes locations not contemplated
by Section 16-11-127. Per the language of the statute not all public places are off limuts to
those catrying firearms. O.C.GA. § 16-11-127(b) (2006). The ordinance at issue cxposes
GFL holdets to criminal Hability under the code of ordinances of Atlanta that does not exist
under the State I'irearms and Weapons Act. This is in contravention of state law.
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Finally, “state law can preempt local law expressly, by implication, or by conflict”
Franklin County v, Freldale Farms Corp., 270 Ga, 272, 273 (1998) (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgia routinely gives legal opinions to local
governments on matters of law. The Attorney General has previously authored an opinion
concerning Section 16-11-173. The opinion, requested by the City Attorney of Columbus,
found that a proposed ordinance regulating the placement of firearms in homes, buildings,
trailers, vehicles, ot boats was wifra rires becausc 1t conflicted with the general laws of the
state and the aforementioned preempuon statute. Ga. Op. Atty. Gen. No. U98-6, availuble af
http:/ /www.state.ga.us/ago/read.cgi*searchval=firearm&openval=U9%8-6.  The Attorney
General reascned that by enacting the predecessor to Secuon 16-11-173, “the General
Assembly appeats to have codified with certain exceptions its intent to preempt the
regulation of firearms.” /4. The Attorney General also found that the three cxceptions were
the only allowable ways in which a city or county can regulate firearms. /4. The Attorney
General determined that because the proposed Columbus ordinance did not fall within any
of the three exceptions and it regulated the possession, ownership, transport, and cartying
of firearms it was preempred by state law. Further, the proposed Columbus ordinance
conflicted with the State Firearms and Weapons Act’s provisions concerning the carrying of
fitcarms by those licensed to carry firearms. [4,

The ordinance at issuc 1s substantially similar to the proposed Columbus ordinance
at issue in the Attorney General opinion. The Atlanta ordinance at issue is #dra weres. It
conflicts with the general laws of the state and the preemprtion statute the same as the
proposed Columbus ordinance. As previously discussed, none of the three narrowly defined
exceptions give Atlanta the ability to enforce the ordinance. The ordinance at issue concerns
the possession of firearms and 1s in conflict with the rights given to those with GFLs.

The ordinance at issue is not a necessity of city governance. In Fulton County, the
cities of Alpharetta, College Park, Hapeville, Mountain Park, and Palmetto do not have
similar ordinances in their respective code of ordinances. In addition, numerous countics
and cities across the state do nor have similar ordinances in their code of ordinances cither.

GCO asks that you recommend to Atlanta that the ordinance at issue, Section 110-
66, be repealed. If a recommendation to repeal the ordmance has not been made within the
next three weeks GCO will seek legal action against Adanta in Fulton County Supetior
Court.

lohn R. Monroe




JOHN R. MONROE
ATTORNEY AT LAW

July 19, 2007

Ms. Nina Hickson, Esq.
City Attorney

City of East Point, Georgia
2777 East Point St.

last Point, GA 30344

RE: City otdinance banning firearms in parks
Dear Ms. Hickson:

I am wrting on bchalf of my client, the organization Geosglacarry.org
thitp:/ /www.georglacarry.org) to bring to your attention onc of East Point’s city ordinances,
section 13-1027(a). East Point’s Section 13-1027{a) states that, “[i}r shall be unlawful for any
person to pessess a fircarm, knife, or other weapon designed for the purpose of offense o
defense upon property or in buildings owned ot operated by the city.” East Point, Ga.,
Code § 13-1027(a) (2007) {emphasis supplied). This ordinance is in violation of the Georgia
General Assemblys well established preemption of firearm regulations and the State
Constttutton.

Hast Point 15 prohibited by the laws of the State of Georgia from either enforcing ot
enacting such an ordinance. It is important to note that there already exists a comprehensive
state regulatory scheme for the possession of firearms, Many of the activities that were
undoubtedly n the minds of the City Counctd members of East Point when the ordinance
was enacted are already made illegal or highly regulated by the laws of the State of Geotgia.
The State of Geotgia does not require and, in fact, has specifically prohibited muntcipalities
from exercising their police powers in this particular spherc.

GCO asks that East Point repeal 13-1027(a) because it is in violation of state law. [
will point you to three sources of law supporting the countention that this ordinance is
preempted by state law. These sources of law are:

(1) a state statute and the state constitution,
(2) case law, and
(3) the opinton of the Attorney General for the State of Georgia.

The state statute expressly forbids the ordinance at issue. The State Constitution
provides for a right and only gives the Genceral Assembly the ability to circumscribe that
tight. The case law declares that, even without such a statute, the city is without authority to
pass such an ordinance because the field of firearms has been preempted by the General
Assembly’s extensive regulation on the subject. The Attorney General opinion reinforces
those points in response to a queston from a county on the legality of a firearms ordinance.
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1. THE STATUTE

The General Assembly has, by law, prohibited counties and municipal corporations
from engaging in the regulation of firearms. Nowhere is the intent more clearly stated than
in the first sentence of the state preemption statute, “It is declared by the General Assembly
that the regulation of fircarms is properly an issuc of general, state-wide concern.”
O.C.GA § 16-11-173()(1) (2000). Specifically counties and cities are restricted by the
following language: J

“No county or municipal corporation, by zoning or by ordinance,
resolution, or other enactment, shall regulate in any manner gun shows;
the possession, ownership, transpott, carrying, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; firearms
dealers; or dealers in firearms components” O.C.GA. § 16-11-173(b)(1)
(2006) {emphasis supplied).

The language of the statute is clear and unambiguous. By the passage of the statute,
the General Assembly excluded countics and cities from regulating the possession and
carrying of firearms, The ordinance at issue prohibits possession of firearms. City of Fast
Point, Ga., Code § 13-1027(a) (2007). It cannot be denied that through the otdinance East
Poinr intends to regulate the possession of firearms and that the General Assembly
specifically prohibits any municipal cotporation from regulating the possession of firearms.

Further, Section 16-11-173 did set forth three specific instances in which cities and
counties are permitted to rcgulate fircarms. East Point £ permitted to (1) “regulate the
transport, carrying, or possession of firearms by employees of the local unit of
government while in the course of employiment with such local unit of government,” (2)
“require the ownership of guns by heads of household,” (3) limit or prohibit the discharge
of firearms within city boundaries. O.C.G.A. § 16-11-173(c)-(e) (2006) {emphasis supplied).
The ordinance at issue here does not fall within any of the three narrowly defined
exceptions set out by the General Assembly. The ordinance is not (1) limited to city
employees, (2} a regulation requiring the ownership of firearms, or (3) a regulation on the
discharge of firearms within city limits.

Applying the well-established canon of statutory construction that the inclusion of
one implies the exclusion of others it 1s clear that the ordinance 1s preempted by state
law. Here, the inclusion of the "one" is clear from Section 16-11-173 which includes not just
“one” but three specific instances where cities have the right to regulate firearms. Clearly, if
the General Assembly's mtent was to allow unspecified additional regulations it would have
enacted a provision that gives cities and municipalizes addittonal powers. However, the
exact opposite of this intent is evidenced from the firse statement in the statute. No where
does Section 16-11-173 make exceptions for instances wherte the issue pertaining to firearms
affects property owned by the municipality or any other reason, except for, of course, where
the regulations falls within the three narrowly defined exceptions.

In addition, the State Constitution tecognizes that, “The right of the people to keep
and bare arms shall not be infringed, but the General Assembly shall have power to
prescribed the manner in wiich arms may be borne” GA. Const. art. 1, § 1, Par. VI
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(emphasis supplied). In this sentence the State Constitution recognizes the rights of citizens
to keep and bare arms. More, importantly it specifies how and by whom that right can be
restricted.  Generally speaking, the State Firearms and Weapons Act does not violate the
state constitution. Carson 2 Stare, 241 Ga. 622, 627 (1978). The State Firearms and Weapons
Act is a legitimate exercise of the sfate’s police powers. /d. at 628. Nowhere in the State
Constitution are Georglas counties and cities given the power, police or otherwise, to
infringe upon the rights of the people to keep and bare arms. A clear, constitutional
regulatory scheme can be evidenced by the mass of legislation codified in the State Firearms
and Weapons Act. Not only does the State Constitution prohibit the ordinance in question,
but also the very act the State Constitution allows for prohibits the ordmance as well.

2. CASE LAW

State courts have routinely upheld the scope of Section 16-11-173 and 1ts
predecessors in actions both by and against counties and citics.

In 1999 the City of Adanta brought suit against fourteen gun manufacturers and
three trade associations for alleged damages brought on by the business practices of the
defendants. Stwrm, Ruger & Co n City of Aifanta, 253 Ga.App. 713, 715 (2002). The Court
of Appeals found that the Adanta’s suit was precmpted by state law, not only because of the
precmption statute, but also becausc of the clear grant of powers in the constitution and the
comprehensive nature of firearms laws in Georgia. fd at 718,

‘The Court of Appeals found that preemption precludes all other local or special laws
m the subject area. [d. (ciing Ga. Const. Art. 111, § 6, Par. IV(a)). This precmption applies
regardless of whether the regulation is attempted through a lawsuit (as in St Ruger) or an
ordinance (as here). [4 The General Assembly has broad powers to limit a city’s powers of

home rule. Jd at 720 {citing O.C.GLA. § 36-35-3).

In addition, the Supreme Court of (Georgia recognizes that the General Assembly
has the sole power to regulate fircarms. fd at 717 n.1 (citing Swith & Wesson Corp. . City of
Ablanta, 275 Ga. 431, 435 (2001} (Fletcher, PJ., concurring)).

Here, the ordinance at issue is a regulation of firearms, the judicially recognized sole
dominion of the General Assembly. The General Assembly possesses the power to restrict
the rights of citics and counties and has done so through statutorily and constitutdonally
granted powers. The General Assembly alone has the power to regulate firearms.

Under the State Itrearms and Weapons Act it is 2 misdemeanor for a person to carry
a firearm to a “public gathering,” a term which includes publicly owned and operated
butldings. O.C.G.A. 16-11-127 (2006). It is important to note that the ordinance at issue
goes beyond the regulations contaited in Section 16-11-127.  The ordinance at issue
prohibits the possession of firearms in city parks. This includes locations not contemplated
by Section 16-11-127. Per the language of the statute not all public places are off limits to
those carrying firearms. O.C.G.A. § 16-11-127(b) (2006). The ordinance at issue exposes
GFL holders to criminal liability under the code of ordinances of Fast Point that does not
exist under the State Firearms and Weapons Act. This is in contravention of state law.
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Finally, “state law can preempt local law expressly, by implication, or by conflict”
Franklin Connty . Vieldale barms Corp., 270 Ga. 272, 273 (1998) (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgla routintely gives legal opinions to local
governments on matters of law. The Attorney General has previously authored an opinion
concerning Section 16-11-173. The opinion, requested by the City Attorney of Columbus,
found that a proposed ordinance regulating the placement of firearms in homes, buildings,
trailers, vehicles, or boats was w#/fra wrrer because it conflicted with the general laws of the
state and the aforementioned preemption statute. Ga. Op. Atty. Gen. No. U98-6, awailable af
http:/ /www.state.ga.us/ago/ read.cgifsearchval=fircarm&openval=U98-6.  The Attorncy
General reasoned that by cnacting the predecessor to Section 16-11-173, “the General
Assembly appears to have codified with certain exceptions its intent to preempt the
regulation of fircarms.”” 4 The Attorney General also found that the three exceptions were
the only allowable wavs in which a city or county can regulate firearms, 4. The Attorney
General determined that because the proposed Columbus ordinance did not fall withim any
of the three exceptions and it tegulated the possession, ownership, transport, and carrying
of firearms it was preempted by state law. Further, the proposed Columbus ordinance
conflicted with the State Frrearms and Weapons Act’s provisions concerning the carrying of
firearms by those licensed to carry firearms, Jd.

‘The ordinance at issue is substantally similar to the proposed Columbus ordinance
at issue in the Attorney General opinion. The East Point ordinance at issue is wfira vires. It
conflicts with the gencral laws of the state and the preemption statute the same as the
proposed Columbus ordinance. As previously discussed, none of the three narrowly defined
exceptions gtve Hast Pomnt the ability to enforce the ordinance. 'L'he ordinance at issue
concerns the possession of fircarms and is in confhct with the rights given to those with
GHLs,

The ordinance at issuc 1s not a necessity of city governance. In Fulton County, the cities
of Alpharetta, College Patlk, Hapeville, Mountain Park, and Palmetto do not have similar
ordmances in their respective code of ordinances. In addition, numerous countics and cities
across the state do not have similar ordinances in thetr code of ordinances either.

GCO asks that you recommend to East Point that the ordinance at issue, Section 13-
1027(a), be repealed. If a recommendation to repeal the ordinance has not been made
within the next three weeks, GCO will seek legal action against East Point in Fulton County
Supertor Court.

ohn R. Monroe
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City Attorney

City of Union City, Georgia
5047 Union St.

Union City, Ga. 30291

RE: City ordinance banning firearms in parks
Dear Sir/Madame:

I am writing on behalf of my client, the organization Georgiacarry.org
(http://www.georgiacarry.org) to bring to your attention one of Union Citys city
ordinances, Scction 12-38(2). Section 12-38(2} prohibits the possession of firearms “on or
about the premiscs of all city owned and maintamed public parks and recreaton areas.”
Union City, Ga. Code § 12-38(2) (2007). This ordinance is in violatdon of the Georgia
General Assembly’s well established preemption of fircarm regulatons and the State
Constitution.

Union City ts prohibited by the laws of the State of Georgia from either enforcing
or enacting such an ordinance. It is important to note that there already exists a
comprehensive state regulatory schemce for the possession of firearms. Many of the
activities that were undoubtedly m the minds of the City Council members of Union City
when the ordinance was enacted are already made 1llegal or highly regulated by the laws of
the State of Georgla. The State of Georgia does not require and, in fact, has specifically
prohibited municipalities from excrcising their police powers in this particular sphere.

GCO asks that Union City repeal Section 12-38(2) because it is in violation of state
law. 1 will point you to three sources of law supporting the contention that this ordinance is
preempted by state law. These sources of law are:

(1) a state statute and the state constifution,
(2) case law, and
(3) the opinion of the Attorney Generzl for the State of Georgla.

The state statute expressly forbids the ordinance at issue. The State Constitution
provides for a right and only gives the General Assembly the ability to circumscribe thar
right. The case law declates that, even without such a statute, the city is without authority to
pass such an ordinance because the field of fircarms has been preempted by the General
Assembly’s extensive regulation on the subject. The Attorney General opinion reinforces
thosc pomnts in response to a question from a county on the legality of a firearms ordinance.

1. THE STATUTE

The General Assembly has, by law, prohibited counties and municipal corporations
) s DY . P P
from engaging in the regulation of firearms. Nowhere is the intent more clearly stated than
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in the first sentence of the state preemption statute, “Tt is declared by the General Asserbly
that the regulation of firearms is properly an issue of gencral, state-wide concern.”
O.C.GA. § 16-11-173(@)(1) (2006).  Specifteally counties and cities are restricted by the
following language: -

“No county or municipal cotporation, by zoning or by ordinance,
resolution, or other enactment, shall regulate in any maaner gun shows,
the possession, owncrship, transport, careying, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; firearms
dealers; or dealers in firearms components.” O.C.GA. § 16-11-173(b)(1)
(2006) (emphasis supplied).

The language of the statute is clear and unambiguous. By the passage of the statute,
the General Assembly cxcluded counties and cities from regulating the possession and
carrying of firearms. The ordinance at issue prohibits possession of firearms. Union City,
Ga. Code Ch. 8, Art, 1, § 12-38(2) (2007). It cannot be denied that through the ordinance
Union City intends to regulate the possession of firearms and that the General Assembly
specifically prohibits any municipal corporation from regulating the possession of fircarms.

Trurther, Section 16-11-173 did set forth three specific instances in which cities and
counties are permitted to regulate firearms. Union City #s permitted to (1) “regulate the
transport, carrying, or possession of firearms by employees of the local unit of
government while in the coutse of employment with such local unit of government,” (2}
“require the ownership of guns by heads of houschold,” (3) limit or prohibit the discharge
of firearms within city boundartes. O.C.GA. § 16-11-173(c)-(c¢) (2006) (emphasis supplied).
The ordinance at issue here does not fall within any of the three narrowly defined
exceptions sct out by the General Assembly.  The ordinance is not (1) limited to city
employees, (2) a regnlation requiring the ownership of firearms, or {3) a regulation on the
discharge of firearms within ciry limits.

Applying the well-established canon of statutory construction that the inclusion of
once implies the exclusion of others it 1s clear that the ordinance is preempted by state
law. Here, the inclusion of the "one" is clear from Section 16-11-173 which includes not just
“one” but three specific instances wherte cities have the right to regulate fircarms. Clearly, if
the General Assembly's intent was to allow unspecified addigonal regulations it would have
enacted a provision that gives citics and mumnicipaliics additional powers. However, the
exact opposite of this intent is evidenced from the first statement in the statute. No where
does Section 16-11-173 make exceptions for instances where the 1ssue pertaining to firearms
affects property owned by the municipality or any other reason, except for, of coutse, where
the regulations falls within the three narrowly defined exceptions.

In addivon, the State Constitution recognizes that, “I'he right of the people to keep
and bare arms shall not be infringed, but the General Assembly shall have power to
prescribed the manner in which arms may be borne” GA. Const. art. 1, § 1, Par. VIII
(cmphasts supplied). 1n this sentence the State Constitution recognizes the rights of citizens
to keep and bare arms. More, importantly it specifies how and by whom that right can be
restricted.  Generally speaking, the State Fircarms and Weapons Act does not violate the
state constitution. Carvon 1z Siafe, 241 Ga. 622, 627 (1978). The State Fircarms and Weapons
Act is a legitimate exercise of the state’s police powers. [d at 628. Nowhere in the State
Constitution are (Georgia’s countes and cities given the power, police or otherwise, to
infringe upon the rights of the people to keep and bare arms. A clear, constitutional



_3_ July 19, 2007

regulatory scheme can be evidenced by the mass of legislation codified in the State Firearms
and Weapons Act. Not only does rthe State Constitution prohibit the ordinance in question,
but also the very act the State Constitution allows for prohibits the ordinance as well.

2. CASE LAW

State courts have routinely upheld the scope of Section 16-11-173 and its
predeccssors in actions both by and against counties and cites.

In 1999 the City of Atlanta brought suit against fourteen gun manufacturers and
three trade associations for alleged damages brought on by the business practices of the
defendants. Stwrm, Ruger @ Co. v City of Adtanta, 253 GaApp. 713, 713 (2002). The Court
of Appeals found that the Atlanta’s suit was preempted by state Jaw, not only because of the
preemption statute, but also because of the clear grant of powers in the constitution and the
comprehensive nature of firearms laws in Georgia. fd. at 718.

The Court of Appeals found that preemption precludes all other local or special laws
in the subject area. [d. (citing Ga. Const. Art. IT1, § 6, Par. TV(a)). This preemption applies
regardless of whether the regulation is attempted through a lawsuit (as in Sz, Ragery or an
ordinance (as here}. Jd. The General Assembly has broad powers to limit a city’s powets of
home rule. J4 at 720 (citing O.C.G.A. § 36-35-3).

In addition, the Supteme Court of Georgia recognizes that the General Assembly
has the sofe power to regulate firearms. Jd. at 717 0.1 (citing Sweth & Wesson Corp. v City of
Ablant, 273 Ga. 431, 435 (2001) (IFletcher, 2], concurring)).

Here, the ordinance at issue is a regulation of firearms, the judicially recognized sole
dominion of the General Assembly. The General Assembly possesses the power to testrict
the rights of cities and counties and has done so through statutorily and constitutionally
granted powers. The General Assembly alone has the power to regulate fircarms.

Uander the State Firearms and Weapons Act it 1s a misdemcanor for a person to carry
a firearm to a “public gathering,” a term which includes publicly owned and operated
buildings. O.C.G.A. 16-11-127 (2006). It is important to note that the ordinance at issue
goes beyond the regulations contained in Section 16-11-127. The ordinance at issue
ptohibits the possession of fircarms in city parks. This includes locations not contemplated
by Section 16-11-127. Per the language of the statute not all public places are off limits to
those carrying fircarms. Q.C.G.A. § 16-11-127(b) (2006}. The ordinance at issue exposes
GFL holders to criminal liability under the code of ordinances of Union City that does not
exist under the State Firearms and Weapons Act. This is in contravention of state law.

Finally, “state law can preempt local law expressly, by implication, or by conflict”
Franklin Comnty . Useldale Farms Corp., 270 Ga. 272, 273 (1998) (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgia routinely gives legal opinions o local
governments on matters of law. The Attorney General has previously authored an opinion
concerning Section 16-11-173. The opinion, requested by the City Attorney of Columbus,
found that a proposed ordinance regulating the placement of firearms in homes, buildings,
trailers, vehicles, or boats was #/tra vires because it conflicted with the general laws of the
state and the aforemendoned preemption statute. Ga. Op. Atty. Gen. No. U98-6, available af
http:/ /www.state.ga.us/ago/read.cgirsearchval=firearmé&openval=U98-6.  The Attorney
General reasoned that by enacting the predecessor to Scction 16-11-173, “the (eneral
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Assembly appears to have codified with certain exceptions its intent to preempt the
regulation of firearms.” /4. The Attorney General also found that the three exceptions were
the only allowable ways in which a city or county can regulate firearms, J4. The Arttorney
General determined that because the proposed Columbus ordinance did not fall within any
of the three exceptions and it regulated the possession, ownership, transpost, and carrying
of firearms it was precempted by state law.  Further, the proposed Columbus ordinance
conflicted with the State Fircarms and Weapons Act’s provisions concerning the carrying of
fircarms by those licensed to carry firearms. fdl

‘The ordinance at issue is substantially similar to the proposed Columbus ordinance
at issue in the Attorney General opinion. The Union City ordinance at issue is ##ra vires. It
conflicts with the general laws of the state and the preemption statute the same as the
proposed Columbus ordinance. As previously discussed, none of the three narrowly defined
exceptions give Unton City the ability to enforce the ordinance. The ordinance at issue
concerns the possession of firearms and is in conflict with the rights given to those with
GFLs,

The ordinance at issue 1s not a necessity of city governance. In Fulton County, the
cities of Alpharetta, College Park, Hapeville, Mountain P’ark, and Palmetto do not have
similar ordinances in their respective code of ordinances. In addition, numerous counties
and cities across the state do not have similar ordinances in their code of ordinances cither.

GCO asks that you recommend to Union City that the ordinance at issue, Section
12-38(2), be repealed. If a recommendation to repeal the ordinance has not been made
within the next three weeks, GCO will seek legal action against Union City in Fulton County
Superior Court.

fohn R. Monroe



JOHN R. MONROE
ATTORNEY AT LAW

July 19, 2007

Mr. Wendell K Willard, [lsq.

Attorney at Law

Two Ravinia Drive, Suite 1630
Atlanm, GA 30346

RE: City ordinance banning firearms in parks
Dear Mr. Willard:

[ am writing on behalf of my client, the organization Geotgtacatry.org
(http://www.georgiacarrv.org) to bring to your attenton one of Sandy Springs’ city
ordinances, Chapter 8, Article 2, Section 4{g). Section 4(p) states that, “[i]t shall be unlawful
for any person to posiess any firearm..in any of the City parks...” Sandy Springs, Ga. Code
Ch. 8, Art. 2, § 4{g) (2007) (emphasis supplied). This ordinance is in violation of the
Geotgia Genceral Assembly’s well established precmption of fitearm regulations and the
State Constitution.

Sandy Springs is prohibited by the laws of the State of Georgia from either
enforcing or enacting such an ordinance. Tt is impottant to note that there already exists a
comprehensive state regulatory scheme for the possession of firearms. Many of the
activities that were undoubtedly in the minds of the City Council members of Sandy Springs
when the ordinance was enacted are already made illegal or highly regulated by the laws of
the State of Georgia. The State of Georgla docs not require and, in fact, has specifically
prohibited municipalities from exercising their police powers in this parricular sphere.

GCO asks that Sandy Springs repeal Section 4{g) because it is in violation of state
law. T will point you to three sources of law suppozting the contenton that this ordinance is
preempted by state law. These sources of law are:

(1) a state statute and the state constitution,
(2) case law, and
(3) the opinion of the Attorney General for the State of Georgia.

The state statute cxpressly forbids the ordinance at issue. The State Constitution
provides for a right and only gives the General Assembly the ability to circumscribe that
tight. The case law declares thart, even without such a statute, the city is without authority to
pass such an ordinance because the field of fircarms has been preempted by the General
Assembly’s cxtensive regulation on the subject. The Attorney General opinion reinforces
those poinits in response to a question from a county on the legality of a firearms ordinance.

1. THE STATUTE

The General Assembly has, by law, prohtbited counties and municipal corporations
from engaging in the regulation of firearms. Nowhere is the intent more clearly stated than
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in the first sentence of the state preemption statute, “It is declared by the General Assembly
that the regulation of firearms is propeily an issue of general, stare-wide concern.”
O.C.GA. § 16-11-173()(1) (2006). Specifically counties and cities are restricted by the
following language:

“No county or municipal corporation, by zoning or by ordinance,
resofution, or other enactment, shall regulate in any manner gun shows;
the possession, ownership, transport, carrving, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; firearms
dealers; or dealers in firearms components” O.C.G.A. § 16-11-173(b)(1)
(2006) (emphasis supplied).

The language of the statute is clear and unambiguous. By the passage of the statute,
the Ceneral Assembly excluded countics and cities from regulating the possession and
carrying of firearms. The ordinance at issue prolibits possession of firearms. Tt cannot be
denicd that through the ordinance Sandy Springs mrends to regulate the possession of
firearms and that the General Assembly specifically prohibits any municipal corporation
from regulating the possession of firearms.

Further, Section 16-11-173 did set forth three specific instances m which cities and
countics are permitted to regulate firearms.  Sandy Springs #s permitted to (1} “regulate the
transport, cariying, or possession of firearms by employees of the local unit of
government while in the coutse of employment with such local unit of government,” (2)
“require the ownership of guns by heads of houschold,” (3) limit or prohibit the discharge
of firearms within city boundaries. O.C.GA. § 16-11-173(c)-(e) (2006} (emphasis supplied).
The ordinance at issuc here does not fall within any of the three narrowly defined
exceptions sct out by the General Assembly. The ordinance is not {1) limited to city
employees, (2) a regulation requiring the ownership of firearms, or (3) a regulation on the
dischatge of fircarms within city limits,

Applying the well-established canon of statutory construction that the inclusion of
one implies the exclusion of others tt 1s clear that the ordinance Is preempted by state
law. Here, the inclusion of the "one" is cleat from Section 16-11-173 which includes not just
“one” but three specific instances where cities have the right to regulate fircarms. Clearly, if
the General Assembly's intent was to allow unspecified additional regulations it would have
enacted a provision that gives cities and municipalities additional powers. However, the
exact opposite of this intent is evidenced from the first statement in the statute. No where
docs Section 16-11-173 make exceptions for instances where the issue pertamning to firearms
affects property owned by the muanicipality or any other reason, except for, of course, where
the regulations falls within the three narrowly defined exceptions.

In addition, the State Constitution recognizes that, “The right of the people to keep
and bare arms shall not be infringed, but the General Assembly shall have power to
prescribed the manner in which arms may be borne” GA. Const. art. 1, § 1, Par. VIII
(emphasis supplied}. In this sentence the State Constitution recognizes the rights of citizens
to keep and bate arms. More, importantly it specifies how and by whom that right can be
restricted.  Generally speaking, the State Firearms and Weapons Act does not violate the
state constituton, Cawer 2 Stale, 241 Ga, 622, 627 (1978). The State Firearms and Weapons
Act 15 a legitimate exercise of the szate’s police powers, [d. at 628. Nowhere in the State
Constitution are (eorgla’s counties and cities given the power, police or otherwise, to
infringe upon the rights of the people to keep and bare arms. A clear, constitutional
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regulatory scheme can be evidenced by the mass of legislation codified in the Srate Fircarms
and Weapons Act. Not only does the State Constitution prohibit the ordinance in question,
but also the very act the State Constitution allows for prohibits the ordinance as well.

2. CASE LAW

State courts have routinely upheld the scope of Section 16-11-173 and its
predecessors in actions both by and against counties and cities.

In 1999 the City of Atlanta brought suit agamst fourteen gun manufacturers and
three trade associations for alleged damages brought on by the business practices of the
defendants. Starws, Ruger ¢ Co. v City of Adlanta, 253 Ga.App. 713, 713 (2002). The Court
of Appeals found that the Atlanta’s suit was preempted by state law, not only because of the
preempton statute, but also because of the clear grant of powers in the constitution and the
comprehensive nature of firearms laws in Georgia. f4 at 718.

The Court of Appeals found that preemption precludes all other local or special laws
in the subject area. [fd. {citing Ga. Const. Art. I1L, § 6, Par. [V(a)}. This preempton applics
regardless of whether the regulation is attempted through a lawsuit (as in Stz Ruger) or an
ordinance (as here). fd. The General Assembly has broad powers to limit a city’s powers of
home rule. Jd at 720 (citing O.C.G.A. § 36-35-3).

In addition, the Supreme Court of Georgia recognizes that the General Assembly
has the sole power to regulate firearms. [d at 717 0.1 (aiting Swith & Wesson Corp. v City of
Attanta, 273 Ga. 431, 435 (2001} (T'letcher, PJ., concurring)).

Here, the ordinance at 1ssue is a regulation of firearms, the judicially recognized sole
dominion of the General Assembly. The General Assembly possesses the power to restrict
the rights of cities and counties and has done so through statutorily and constitutionally
granted powers. The General Assembly alone has the power to regulate firearms.

Inder the State I'irearms and Weapons Act it is a misdemeanor for a person to carry
a firearm to a “public gathering”” a term which mcludes publicly owned and operated
buildings. O.C.GA. 16-11-127 (2006). It is important to note that the ordinance at issue
goes bevond the regulations contained in Section 16-11-127. The ordinance at issue
prohibits the possession of firearms in city parks. This includes locanons not contemplated
by Section 16-11-127. Per the language of the statute not all public places are off limits to
those carrying fuwearms. QC.GA. § 16-11-127(b) (2006). The ordinance at issue exposcs
GFL holders to criminal liability under the code of ordmances of Sandy Springs that does
not exist under the State Firearms and Weapons sct. This is 1n contravention of state law,

Finally, “state law can preempt local law expressly, by implication, or by conflict”
Eranklin County . Fieldale Uarms Corp., 270 Ga. 272, 273 (1998} (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgia routinely gives legal opinions to local
governments on matters of law. The Attormey General has previously authored an opinion
concerning Section 16-11-173. The opinion, requested by the City Attorney of Columbus,
found that a proposed ordinance regulatng the placement of firearms in homes, buildings,
trailers, vehicles, or boats was ##ra wirer because it conflicted with the general laws of the
state and the aforementtoned preempton statute. Ga. Op. Atty. Gen. No. U98-6, amwsiable ai
http:/ /wwwistate.ga.us /ago/read.cgi?scarchval=firearmé&openval=1]198-6. The Attorney
General reasoned that by enacting the predecessor to Secdon 16-11-173, “the General
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Assembly appears to have codified with certain exceptions its intent to preempt the
regulation of fircarms” [d The Attorney General also found that the three exceptions were
the only allowable ways in which a city or county can regulate firearms. fd. The Atrorney
General determined that because the proposed Columbus ordinance did not fall within any
of the three exceptions and 1t regulated the possession, ownership, transport, and cattying
of firearms it was preempted by state law.  [Purther, the proposed Columbus ordinance
conflicted with the State Firearms and Weapons Act’s provisions concerning the carrying of
firearms by those licenscd to carry fircarms. fd.

The ordinance at issue is substantially similar to the proposed Columbus ordinance
at 1ssue In the Attorney General opinion. The Sandy Springs ordinance at issue is #/frz wires.
It conflicts with the general laws of the state and the precmption statute the same as the
proposed Columbus ordinance. As previously discussed, none of the three narrowly defined
exceptions give Sandy Springs the ability to enforce the ordinance. The ordinance at issue
concerns the possession of firearms and 1s in conflict with the rights given to those with
GILs.

The ordinance at issue 1s not a necessity of city governance. In Fulton County, the cities
of Alpharetta, College Park, Hapeville, Mountain Patk, and Palmetto do not have similar
ordinances in theit respecave code of ordinances. In addition, numerous counties and cities
across the state do not have sirnilar ordinances in thewr code of ordinances either.

GCO asks that you recommend to Sandy Springs that the ordinance at issue, Section
4(g), be repealed. If a recommendation to repeal the ordinance has not been made within
the next three weeks, GCO will seek legal action against Sandy Springs in Fulton County
Superior Court.

}ohn R. Monroe




JOHN R. MONROE
ATTORNEY AT LAW

July 19, 2007

Mr. David Davidson, Lsq.
City Attorney

City of Roswell, GA

38 Hill Street

Roswell, GA 30075

RE: City ordinance banning firearms in parks
Dear Mr. Davidson:

I am writing on behalf of my client, the otganization Geotgiacarry.org
(http:/ /www.georgiacarry.org) to bring to your attention one of Roswell’s city ordinances,
scction 14.2.4(b). Roswell’s Sectton 14.2.4(b} states that, “Fitcarms...arc prohibited in any
of the city parks or historic properties.” Roswell, Ga., Code § 14.2.4(b) (2006). This
ordinance is in violation of the Georgia General Assembly’s well established preemption of
fircarm regulations and the State Constitution.

Roswell 1s prohibited by the laws of the State of Georgia from either enforcing or
enacting such an ordinance. [t is important to note that there already exists a comprehensive
state regulatory scheme for the possession of firearms. Many of the activities that were
undoubtedly in the minds of the City Council of Roswell when the ordinance was enacted
arc already made 1illegal or highly regulated by the laws of the State of Georgla. The State
of Georgia does not require and, in fact, has specifically prohibited municipalities from
exercising their police powers in this particular sphere.

As you may recall I previously contacted vou concerning this matter. In between
February and Junc of last year we exchanged several e-muails discussing the prohibition of
fircarms in Roswell’s city patks. Even as I brought this issuc to your attention, amendments
were made to Roswells code of ordinances that continued to include the prohibition against
fircarms in city parks. The preemption statute that I brought to your attention, Section 16-
11-173, is still in effect and still preempts Roswell from enacting or enforcing an ordimance
such as Section 14.2.4(b}. As T will demonstrate to you in the remainder of this letter
Roswell does not have the power, police or otherwise, to enforce or enact an ordinance such
as this,

GCO asks that Roswell repeal Section 14.2.4(b) because 1t 1s in violaton of state law.
I will point you to three sources of law supporting the contention that this ordinance is
preempted by state law. These sources of law are:

(1) a state statute and the state constitution,
(2) casc law, and
(3) the opinion of the Attorney General for the State of Georgia,

The state statute expressly forbids the ordinance at issue. The State Constitution
provides for a right and only gives the General Assembly the ability to circumscribe that

96040 COLEMAN ROAD « ROSWELL, GEORGI1A » 30075
Phone: 678-362-7650 « Fax: 770-532-9318



e July 19, 2007

right. The case law declares that, even without such a statute, the city is without authority to
pass such an ordinance because the field of fircarms has been preempted by the General
Assembly’s extensive regulation on the subject. The Attorney General opinion reinforces
those potnts in response to a questuon from a county on the legality of a firearms ordinance.

1. THE STATUTE

The General Assembly has, by law, prohibited counties and municipal corporatons
from engaging in the regulation of fircarms. Nowhete is the intent more clearly stated than
in the first sentence of the state preemption statute, “It 1s declared by the General Assembly
that the reguladon of fircarms is properly an issue of general, state-wide concern.”
O.CGA § 16-11-173()(1) (2006). Specifically counties and cities are restricted by the
following language:

“No county or municipal corporation, by zoning or by ordinance,
resolution, or other enactment, shall regulate 1 any manner gun shows;
the possession, ownership, transport, carrying, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; firearms
dealers; or dealers m firearms components” O.C.GA. § 16-11-173(b)(1)
(20006) (emphasis supplied).

The language of the statate 1s clear and unambiguous. By the passage of the statute,
the General Assembly cxcluded counties and cities from regulating the possesston and
carrying of firearms. The ordinance at 1ssue prohibits possession of firearms. It cannot be
denied that through the ordinance Roswell intends 1o regulare the possession of firearms
and that the General Assembly specifically prohibirs any municipal corporation from
regulating the possession of firearms.

Further, Scetion 16-11-173 did set forth three specific instances in which cities and
counties are permitted to regulate firearms.  Roswell 75 permitted to (1) “regulate the
transport, carrying, or possession of fircarms by employees of the local unit of
government while in the course of employmentwith such local unit of government,” (2)
“require the ownership of guns by heads of household,” (3} lumit or prohibit the discharge
of firearms withmn aty boundaries. O.C.G.A. § 16-11-173{c)-(e) (2006) (emphasis supplied).
The ordinance at issue here does not fall within any of the three narrowly defined
exceptions set out by the General Assembly. The ordinance is not (1} lumited to city
employees, (2) a regulation requiring the ownership of firearms, ot (3) a regulation on the
discharge of firearms within city limits.

Applying the well-established canon of statutory constructon that the inclusion of
one implies the exclusion of others it is clear that the ordinance is preempted by state
law. Here, the inclusion of the "one" is cleat from Section 16-11-173 which includes not just
“one” but three specific nstances where cities have the right to regulate fircarms. Clearly, if
the General Assembly's intent was to allow unspecified additional regulations it would have
enacted a provision that gives cities and municipalities additional powers. However, the
exact opposite of this intent is evidenced from the first statement in the statute. No where
does Section 16-11-173 make exceptions for instances where the issue pertaining to firearms
affects property owned by the municipality or any other reason, except for, of course, where
the regulations falls within the three narrowly defined cxceptions.
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In addition, the State Constitution recognizes that, “The right of the people to keep
and bare arms shall not be infringed, but the General Assembly shall have power to
prescribed the manner in which arms may be borue” GA. Const art. 1, § 1, Par. VI
{emphasis supplied). In this sentence the State Constitution recognizes the rights of citizens
to keep and bare arms. More, importantly it specifies how and by whom that right can be
restricted.  (Generally speaking, the State Fircarms and Weapons Act does not violate the
state constitution. Carion » State, 241 Ga. 622, 627 (1978). The State Firearms and Weapons
Act 1s a legitimate exercise of the state’s police powers. /4 at 628. Nowherc in the State
Constitution are Georgla’s counties and cities given the power, police or otherwise, to
infringe upon the rights of the people to keep and bare arms. A clear, constitutional
regulatory scheme can be cvidenced by the mass of legislation codified in the State Firearms
and Weapons Act. Nor only does the Stare Constitution prohibit the ordinance in question,
but also the very act the State Constttution allows for prohibits the ordinance as well.

2. CASE LAW

State courts have routinely upheld the scope of Section 16-11-173 and its
predecessors in actions both by and against counties and cities,

In 1999 the Cuy of Atlanta brought suit against fourteen gun manufacturers and
three trade associations for alleged damages brought on by the business practices of the
defendants. Siwrm, Ruger & Co. 0 City of Atlania, 253 Ga.App. 713, 713 (2002). The Court
of Appeals found that the Atlanta’s suit was preempted by state law, not only because of the
preemption statute, but also because of the clear grant of powers in the constitution and the
comprchensive nature of firearms laws i1 Georgia. fd at 718,

The Coutt of Appcals found that preemption precludes all other local or spectal laws
in the subject area. 4. {citing Ga. Const. Art. 111, § 6, Par. IV(a)). This precmption applies
regardless of whether the regulation 1s attempted through a lawsuir (as in Staywe, Ruger) or an
ordinance (as here). fd The General Assembly has broad powers to limit a city’s powers of
home rule. fd. at 720 {ciung O.C.G.A. § 36-35-3).

In addidon, the Supreme Court of Georgia recognizes that the General Assembly
has the sole power to regulate firearms. Jd at 717 n.1 (citing Sweth & Wesson Corp. n City of
Atlanta, 273 Ga. 431, 435 (2001) (Fletcher, )., concurring)).

Here, the ordinance at issue is a regulaton of fircarms, the judicially recognized sole
dominion of the General Assembly. The General Assembly possesses the power to restrict
the rights of cities and counties and has done so through statutorily and constitutionally
granted powers. The General Assembly alone has the power to regulate fircarms.

Under the State Firearms and Weapons Act it is a4 misdemeanor for a person to carry
a fircarm to a “public gathering,” a term which includes publicly owned and operated
buildings. O.C.G.A. 16-11-127 (2006). Tt 1s important to note that the ordinance at issue
goes beyond the regulations contained in Section 16-11-127. The ordinance at issue
prohibits the possession of firearms in city parks. This includes locations not contemplated
by Section 16-11-127. Per the language of the statute not all public places arc off limits to
those carrying firearms. O.C.GA. § 16-11-127(b) (2006). The ordinance at issue exposes
GFL holders to criminal hability under the code of ordinances of Roswell that does not
exist under the State Firearms and Weapons Act. This is in contravention of state law.

Finally, “state Jaw can preempt local law expressly, by implication, or by conflict”
Frankdin County 1. Vieldate Farms Corp., 270 Ga. 272, 273 (1998) (emphasis supplied).
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3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Geosgia routinely gives legal opinions to local
covernments on martters of law. The Attorney General has previously authored an opinion
concerning Section 16-11-173. The opinion, requested by the City Attorney of Columbus,
found that a proposed ordinance regulating the placement of firearms in homes, buildings,
trailers, vehicles, or boats was #dftra vires beeausc it conflicted with the general laws of the
state and the aforementioned preemption statute. Ga. Op. Atty. Gen. No. U98-6, awvaitable at
http:/ /www.state.ga.us/ago/read.cgirsearchval=fircarm&openval=U98-6.  The Attorney
General reasoned that by cnacting the predecessor to Section 16-11-173, “the General
Assembly appears to have codified with cerrain exceptions its intent to preempt the
regulation of fircarms.” fd. The Attorney General also found that the three exceptions were
the only allowable ways in which a city or county can regulate firearms. /4. The Attorney
General determined that because the proposed Columbus ordinance did not fall within any
of the three exceptions and it regulated the possession, ownership, transport, and carrying
of firearms it was preempted by state law. Further, the proposed Columbus ordinance
conflicted with the State Firearms and Weapons Act’s provisions concerning the carrying of
firearms by thosce licensed to carry fircarms. /4

The ordinance at issue is substantially similar to the proposed Columbus ordinance
at issuc in the Attorney Genetal opinion. The Roswell ordinance at issue is wira pirer. 1t
conflicts with the general laws of the state and the preemption statute the same as the
proposed Columbus ordinance. As previously discussed, none of the three narrowly defined
exceptions give Roswell the ability to enforce the ordinance. The ordinance at issue
concerns the possession of firearms and is in conflict with the rights given to those with
GELs.

The ordinance at issue is not a necessity of city governance. In Fulton Couaty, the cities
of Alpharetta, College Park, Hapeville, Mountain Park, and Palmetto do not have similar
ordinances in their respective code of ordinances. In addition, numerous counties and citics
across the state do not have similar ordinances in theit code of ordinances either.

GCO asks that you recommend to Roswell that the ordinance at issue, Section 14.2.4(b),
be repealed. If a recommendation to repeal the ordinance has not been made within the
next three weeks, GCO will scck legal action against Roswell in Fulton County Superior
Court.

John R. Monroe



JOHN R. MONROE
ATTORNEY AT LAW

July 19, 2007

Mt Marlk E. Scott, Esq.

Jarrard & Davis LLLP

105 Piigrim Village Duive, Suite 200
Cumming, A 30040

RE: City ordinance banning firearms in parks

Deatr Mr. Scott:

[ am writing on behalf of my client, the organization Georglacatry.org
(http:/ /www.georgtacarrv.otg) to bring to your attention onc of Miltons city ordinances,
Chapter 8, Article 1, Section 4(b). Section 4(b) states that, “[1]t shall be unlawful for any
petrson to pasiess any firearm..in any of the City parks...” Milton, Ga. Code Ch. 8, Art. 1, §
Ay (2007) (emphasis supplied). This ordinance 1s in violation of the Georgia General
Assembly’s well established preemption of fircarm regulations and the State Constitution.

Milton is prohibited by the laws of the State of Georgia from either enforcing or
enacting such an ordinance. It is important to note that there already exists a comprehensive
state regulatory scheme for the possession of firearms. Many of the activities that were
undoubtedly in the minds of the City Council members of Milton when the ordinance was
enacted are already made illegal or highly regulated by the laws of the State of Georgia. The
State of Georgia does not require and, in fact, has specifically prohibited municipalities from
exerctsing their police powers in this particular sphere.

GCO asks that Milton repeal Section 4(b) because it 1s in violation of state law. 1
will point you to three sources of law supporting the contention that this ordinance is
preempted by statc law. These sources of law arc:

(1) a state statute and the state constitution,
(2) case law, and
(3) the opinion of the Attorney General for the State of Georgia.

The state statute cxpressly forbids the ordinance at issue. ‘The State Constitution
provides for a right and oaly gives the General Assembly the ability to circumscribe that
right. The case law declares that, even without such a statute, the city 1s without authority to
pass such an ordinance becausc the field of fircarms has been preempted by the General
Assembly’s extensive regulation on the subject. The Atworney General opinion reinforces
those points in response to a question from a county on the legality of a firearms ordinance.

1. THE STATUTE

The General Assembly has, by law, prohibited counties and municipal corporations
from engaging in the regulation of firearms. Nowhere is the ntent more clearly stated than
in the first sentence of the state preemption statute, “It is declared by the General Assembly
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that the regulation of fuwearms is properly an issue of general, state-wide concern.”
OC.GA. § 16-11-173(a)(1) (2006). Specifically counties and cides are restricted by the
following language:

“Ne county or municipal corporation, by zoning or by ordinauce,
resolution, or other enactment, shall regulate in any manner gun shows;
the possession, ownership, transport, carrying, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; fircarms
dealers; or dealers in furearms components.” OC.GA. § 16-11-173(b)(1)
(2006) (emphasis supplied).

The language of the statute 1s clear and unambiguous. By the passage of the statute,
the General Assembly excluded counties and cities from regulating the possession and
carrymng of firearms. The ordinance at issue prohibits possession of firearms. It cannot be
denied that through the ordinance Milton intends to regulate the possession of firearms and
that the General Assembly specifically prohibits any municipal corporation from regulating
the possession of firearms.

Further, Secton 16-11-173 did set forth three specific instances in which cities and
counties arc permirted to repulate firearms.  Milton #s permitted to (1) “regulate the
transport, carrying, or possession of firearms by employees of the local unit of
government while in the course of employment with such local unit of government,” (2)
“require the ownership of guns by heads of houschold,” (3) limit or prohibit the discharge
of firearms within city boundartes. O.C.GA. § 16-11-173{c)-(e) (2006) (emphasis supplied).
The ordinance ar 1ssue here does not fall within any of the three narrowly defined
exceptions set out by the General Assembly. 'The ordinance 1s not (1) limited to ciry
employees, (2) a regulation requiring the ownership of firearms, or (3) a regulation on the
discharge of fircarms within city limits.

Applying the well-established canon of statutory construction that the inclusion of
one implies the exclusion of others it is clear that the ordinance 1s preempted by state
law. Here, the inclusion of the "one" is clear from Section 16-11-173 which includes not just
“one” but three specific instances whete cities have the right to regulate firearms, Clearly, if
the General Assembly's intent was to allow unspecified additional regulations it would have
enacted a provision that gives cities and municipalities additional powers. However, the
exact opposite of this intent is evidenced from the first statement in the statute. No where
does Section 16-11-173 make exceptions for instances where the issue pertaining to firearms
affects property owned by the municipality or any other reason, except for, of coutse, where
the regulations falls within the three narrowly defined esceptions.

In addition, the State Constitution recognizes that, “The right of the people to keep
and bare arms shall not be infringed, but the General Assembly shall have power to
prescribed the manner in which arms may be borne” GA. Coust. art. 1, § 1, Par. VIII
(emphasis supplied). In this sentence the State Constitution recognizes the rights of citizens
to keep and bare arms. Mote, importantly it specifies how and by whom that right can be
restricted. Generally speaking, the State Firearms and Weapons Act does not violate the
state constitution. Carion n State, 241 Ga. 622, 627 (1978). The State Firearms and Weapons
Act is a legitimate exercise of the state’s police powers. [d at 628, Nowherce in the State
Constitution are Georgia’s counties and cites given the power, police or otherwise, to
infringe upon the rights of the people to keep and bare arms. A clear, constitutional
regulatory scheme can be evidenced by the mass of legislation codified in the State Firearms
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and Weapons Act. Not only does the State Constitution prohibit the ordinance in question,
but also the very act the State Constitution allows for prohibirs the ordinance as well.

2. CASE LAW

State courts have routinely upheld the scope of Section 16-11-173 and irs
predecessors in actions both by and against counties and cities.

In 1999 the City of Atlanta brought suit against fourteen gun manufacturcrs and
threc trade associations for alleged damages brought on by the business practices of the
defendants. Stwm, Ruger & Co. » City of Atlanta, 253 Ga.App. 713, 713 (2002). The Court
of Appeals found that the Atanta’s suit was preempted by state law, not oaly because of the
preemption statute, but also because of the clear grant of powers in the constitution and the
comprehensive nature of fircarms laws i Georgia. fd. at 718.

The Court of Appcals found that preemption precludes all other local ot special laws
in the subject area. [ (citing Ga. Const. Ast. IIL, § 6, Par. IV(a)). This preemption applies
regardless of whether the regulation is attempred through a lawsuit (as in Stwrm, Ruged) or an
ordinance (as here). fd. The General Assembly has broad powers to limit a city’s powets of
home rule. 74 at 720 {citing O.C.G.A. § 36-35-3).

In addition, the Supreme Court of Georgia recognizes that the General Assembly
has the sole power to regulate fircarms. /4. at 717 n.1 (cting Swath & Wesson Corp. n City of
Atlania, 273 Ga. 431, 435 (2001) (Uletcher, P, concurring)).

Here, the ordinance at issue is a regulation of firearms, the judicially recognized sole
dominion of the General Assembly. The General Assembly possesses the power to restrict
the rights of cities and countes and has done so through statutorily and constitutionally
granted powers. The General Assembly alone has the power to regulate firearms.

Under the State Firearms and Weapons Act it is a misdemeanor for a petson to carey
a firearm to a “public gathering,” a term which includes publicly owned and operated
buildings. O.C.G.A. 16-11-127 (2006). Tt is important to note that the ordinance at issue
goes beyond the regulations contained in Section 16-11-127.  The ordinance at issuc
prohibits the possession of fircarms in city parks. This includes locations not contemplated
by Scction 16-11-127. Per the language of the statute not all public places are off limits to
those carrying firearms. O.C.G.A. § 16-11-127(b) (2006). The ordinance at issuc exposes
GFL holders to criminal liability under the code of ordinances of Milton that does not exist
undet the State Fitearms and Weapons SAct. This is in contravention of state law.

Finally, “state law can precmpt local law expressly, by implication, or by conflict”
Franklin Comnnty v. Vieldale Farms Corp., 270 Ga. 272, 273 (1998) (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgia routinely gives legal opinions to local
governments on matiers of law. The Attorney General has previously authored an opinion
concerning Section 16-11-173. The opinion, requested by the City Attorney of Columbus,
found that a proposed ordinance regulating the placemcot of firearms in homes, buildings,
trailers, vehicles, or boats was #/#ra wres because it conflicted with the general laws of the
state and the aforementioned preempiton statute. Ga. Op. Aty Gen. No. UY8-6, arailabic at
http:/ /www.state.ga.us fago/read.cgi?searchval=firearm&openval=U98-6.  The Attorney
General reasoned that by cnacung the predecessor to Section 16-11-173, “the General
Assembly appears to have codified with certain exceptions its ntent to preempt the
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regulation of firearms.” 4 The Attorney General also found that the three exceptions were
the only allowable ways in which a city or county can regulate firearms. 4 The Attotney
General derermined that because the proposed Columbus ordinance did not fall within any
of the three exceptions and it regulated the possession, ownership, transport, and catrying
of firearms it was preempted by state law.  Further, the proposed Columbus ordinance
conflicred with the State Fircarms and Weapons Act’s provisions concerning the carrying of
firearms by those licensed to carry fircarms. /4.

The ordinance at issue is substantially similar to the proposed Columbus ordinance
at issue in the Attorney General optnion. The Milton ordinance at issue is wlfra wires. Tt
conflicts with the peneral laws of the state and the preemption statute the same as the
proposed Columbus ordmance. As previously discussed, none of the threc narrowly defined
exceptions give Milton the ability to enforce the ordinance. The ordinance at issue concerns
the possession of firearms and is in conflict with the nghts given to those with GFLs.

The ordinance at issuc is not a necessity of city governance. In Fulton County, the cities
of Alpharetta, College Park, Haperville, Mountain Park, and Palmetto do not have similar
ordinances in their respective code of ordinances. In addition, numerous countics and cities
across the state do not have similar ordinances in their code of ordinances either.

GCO asks that you recommend to Milton that the ordinance at issue, Section 4(b), be
repealed. If a recommendation to repeal the ordinance has not been made within the next
three weeks, GCO will seck legal action against Milton in Fulton County Superior Court.

John R. Monroc



JOHN R. MONROE
ATTORNEY AT LAW

July 19, 2007

Mr. William F. Riley, Fsq.
Riley, Lewis & McLendon LLC
315 Washington Avenue
Marietta, GA 30060

RE: City ordinance banning firearms in parks
Dear Mr. Riley:

I am writing on bchalf of my client, the organization Georglacarry.org
(http: /7 WWW.geOrglacarry.org) o bring to your attention one of Johns Creeks city
ordinances, Chapter 8, Article 2, Scction 4(b). Section 4(b) states that, “[i]t shall be unlawful
for any petson to possess any firearsr..in any of the City patks...” John's Creek, Ga. Code Ch.
8, Art. 2, § 4(b) (2007) (emphasis supplied). This ordinance is i violation of the Georgia
General Assembly’s well established preemption of firearm tegulations and the State
Constitution.

John'’s Creck is prohibited by the laws of the State of Georgia from either enforcing
ot enacting such an otdinance. It is important to note that there already exists a
comprehensive state regulatory scheme for the possession of firearms. Many of the
activities that were undoubtedly in the minds of the City Council members of John’s Creek
when the ordinance was enacted are already made illegal or highly regulated by the laws of
the State of Georgia. The State of Georgia does not require and, in fact, has specifically
prohibited municipalites from exercising their police powers in this partcular sphere.

GCO asks that John’s Creek repeal Section 4(b) because it is in violation of state law.
I will point you to three sources of law supporting the contention that this ordinance is
preempted by state law. These sources of law are:

(1} a state statute and the state constitution,
(2) case law, and
(3} the opinion of the Attorney General for the State of Georgia.

The state statute cxpressly forbids the ordinance at 1ssue. The State Constitution
provides for a right and only gives the General Assembly the ability to circumscribe that
right. The casc law declares that, even without such a statute, the city is without authority to
pass such an ordinance because the field of firearms has been preempted by the General
Assembly’s extensive regulation on the subject. The Atrorney General opinion reinforces
those points in response to a question from a county on the legality of a firearms ordinance.

1. THE STATUTE

The General Assembly has, by law, prohibited counties and municipal corporations
from engaging in the tegulation of firearms. Nowhere is the intent more clearly stated than

9640 COLEMAN ROAD » ROSWELL, GEORGIA = 30075
Phone: 678-362-7650 « [ax: 77(-352-9318
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in the first scntence of the state preemption statute, “It is declared by the General Assembly
that the regulation of firearms is properly an issue of gencral, state-wide concern.”
QC.GA § 16-11-173(a)(1) (2006). Specifically counties and cities are restricted by the
following language:

“No county or mumicipal cotporation, by zoning or by ordinance,
resolution, or other enactiment, shall regulate in any manner gun shows;
the possession, ownetship, transport, carrying, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; firearms
dealers; or dealers in firearms components” QC.GA. § 16-11-173(b)(1)
(2006) (emphasis supplied).

The language of the statute is clear and unambiguous. By the passage of the statute,
the General Assembly excluded counties and cities from regulating the possession and
carrying of firearms. The ordinance at issuce prohibits possession of firearms. It cannot be
denied that through the ordinance Johns Creck intends to regulate the possession of
firearms and that the General Assembly specifically prohibits any municipal corporation
from regulating the possession of firearms.

Further, Section 16-11-173 diid set forth three specific instances in which cities and
counties are permitted to regulate firearms.  John’s Creek fs permitted to (1) “regulate the
transport, cartying, or posscssion of fircarms by employees of the local unit of
government whife in the course of employmentwith such local unit of government,” {2)
“require the ownership of guns by heads of household,” (3) limit or prohibit the dischasge
of firearms within city boundaries. O.C.G.A. § 16-11-173(c)-(¢) (2006) (emphasis supplied).
The ordinance at issue here does not fall within any of the three narrowly defined
exceptions set out by the General Assembly. The ordinance 1s not (1) limited to city
emplovees, (2) a regulatton requiring the ownership of firearms, or (3) a regulation on the
dischatge of firearms within city limits,

Applying the well-established canon of statutory construction that the inclusion of
one imphlies the exclusion of others it is clear that the ordinance is preempted by statc
law. Here, the inclusion of the "one” is clear from Section 16-11-173 which includes not just
“one” but three specific instances where cities have the right to regulate firearms. Clearly, if
the General Assembly's intent was to allow unspecified additional regulations it would have
enacted a provision that gives cities and municipalities additional powers. However, the
exact opposite of this intent is evidenced from the first statement in the statute. No where
does Section 16-11-173 make exceptions for instances where the Issuc pertaining to firearms
affects property owned by the municipality or any other reason, except for, of course, where
the regulations falls within the three narrowly defined exceprions.

In addition, the State Constitution recognizes that, “T'he right of the people to keep
and bare arms shall not be infringed, but the General Assembly shall have power fto
prescribed the manner in which arms may be borne” GA. Const. art. 1, § 1, Par. VIII
(emphasis supplied). In this sentence the State Constitution recognizes the rights of citizens
to keep and bare arms. More, importantly it specifies how and by whom that right can be
restricted. Generally speaking, the State Firearms and Weapons Act does not violate the
state constitution. Carron n Stafe, 241 Ga. 622, 627 (1978). The State Fitearms and Weapons
Act is a legitimate exercise of the stafe’s police powers. J4 at 628. Nowhere in the State
Constitution are Geotgia’s counties and cities given the power, police or otherwisc, to
infringe upon the rights of the people to keep and bare arms. A clear, constitutional
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regulatory scheme can be evidenced by the mass of legislarion codified in the State Firearms
and Weapons Act. Not only does the State Constitution prohibit the ordinance in question,
but also the very act the State Constirution allows for prohibits the ordinance as well.

2. CASE LAW

State courts have routinely upheld the scope of Section 16-11-173 and its
predecessors in actions both by and against counties and cities.

In 1999 the City of Atlanta brought suit agamst fourteen gun manufacturers and
three trade associations for alleged damages brought on by the business practices of the
defendants. Stwrm, Ruger & Co. v City of Atlania, 253 Ga.App. 713, 713 (2002). The Court
of Appeals found that the Atlanta’s suit was preempted by state law, not only because of the
prcemption statute, but also because of the clear grant of powers in the constitution and the
comprehensive nature of fircarms laws in Georgia. [d at 718,

The Court of Appeals found that preemption precludes all other local or special laws
in the subject area. [d (citing Ga. Const. Art. 111, § 6, Par. IV(a)). This precmption applics
regardless of whether the regulation is atrempted through a lawsuit (as in S/, Ruger) or an
ordinance {as here). Jd The General Assembly has broad powers to limit a city’s powers of
home rule. 74 at 720 (citing O.C.G.A. § 36-35-3).

In addition, the Supreme Court of Georgia recognizes thar the General Assembly
has the sofe power to regulate ficcarms. [d, at 717 n.1 (citing Swath & Wesson Corp. v Ciry of
Ablanta, 273 Ga. 431, 435 (2001) (Fletcher, I]., concurring)).

Here, the ordmance at issuc is a regulation of firearms, the judicially recognized sole
dominion of the Gencral Assembly. The General Assembly possesses the power to restrict
the rights of cities and counties and has done so through statutorily and constitutionally
granted powers. The General Assembly alone has the power to regulate firearms.

Under the State Firearms and Weapons Act it is a misdemeanor for a person to carry
a firearm to a “public gathenng,” a term which includes publicly owned and operated
buildings. O.C.G.A. 16-11-127 (2006). It is unportant to note that the ordinance at issue
goes beyond the regulations contained in Secuon 16-11-127. The ordinance at issuc
prohibits the possession of fircarms in city parks. This includes locations not contemplated
by Section 16-11-127. Per the language of the statute not all public places are off limits to
those cartying firearms. O.C.G.A. § 16-11-127(b) (2006). The ordinance at issue exposes
GFL holders to criminal liability under the code of ordinances of John's Creek that does
not exist under the State Firearims and Weapons Act. 'This is in contravention of state law,

Finally, “state law can preempt local law expressly, by implication, or by contlict”
Franklin County . Fieldale Layms Corp,, 270 Ga. 272, 273 (1998) (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgia routincly gives legal opinions to local
governments on matters of law. The Attorney General has previously authored an opinion
concerning Section 16-11-173. The opinion, tequested by the City Attorney of Columbus,
found that a proposed ordinance regulating the placement of firearms in homes, buildings,
trailers, vehicles, ot boats was #ffrw wves because it conflicted wirth the gencral laws of the
state and the aforemendoned preemption statute. Ga. Op. Atty. Gen. No. U98-6, guaslable at
http:/ /www.state.ga.us/ago/ read.cgifscarchval=firearm&openval=U98 6. The Attorney
General reasoncd that by enacting the predecessor to Section 16-11-173, “the General
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Assembly appears to have codified with certain cxceptions its intent to preempt the
regulation of firearms.” J4 The Attorney General also found that the three exceptions were
the only allowable ways 1n which a city or county can reguolate firearms. [ The Artorney
General determuned that because the proposed Columbus ordinance did not fall within any
of the three exceptions and it regulared the possession, ownership, transport, and careying
of firearms it was preempted by state law.  Further, the proposed Columbus ordinance
conflicted with the State I'trearms and Weapons Act’s provisions concerning the carrying of
firearms by those licensed to carry firearms. fd.

The ordinance at issue is substantially similar to the proposed Columbus ordinance
at issue in the Attorney General opinion. The Johns Creck otdinance at 1ssue is #/fra pires. Tt
conflicts with the general laws of the state and the preemption statute the same as the
proposed Columbus ordinance. As previously discussed, none of the three narrowly defined
exceptions give John’s Creek the ability ro enforce the ordinance. The ordinance at issuc
concerns the possession of firearms and 1s 1 conflict with the rights given to those with
GFLs.

The ordinance at issue 1s not a necessity of city governance. In IFulton County, the cities
of Alpharetta, College Park. Hapeville, Mountain Park, and Palmetto do not have simular
otrdinances in their respective code of ordinances. In addition, numerous counties and citics
across the state do not have similar ordinances in their code of ordinances either.

GCO asks that you recommend to John's Creek that the ordmance at issuc, Section 4(b),
be repealed. If a recommendation to repeal the ordinance has not been made within the
next three weeks, GCO will seek legal action against John'’s Creek in Fulton County Supetior
Court,

fohn R. Monroe



JOHN R. MONROE
ATTORNEY AT LAW

July 19, 2007

Ms. Overtis Hicks Brandey
County Attorney

141 Pryor St., SW

Atlanta, GA 30303

RE: County ordinance banning firearms in parks
Dear Ms. Brantley:

I am writing on behalf of my client, the organizatdon Georgiacarry.org
(http:/ /www.georgiacarry.org) to bring to vour attention one of Fulton County’s ordinances,
section 50-38. Fulton County’s Section 50-38 states that, “[n]o person shall use or pessess
within any Fulton County park or recreational facility any rifle, pistol, shotgun.” Fulton
County, Ga., Codc § 50-38 (2005) (emphasts supplied). This ordinance 1s in violation of the
Georgia General Assembly’s well established preemption of firearm regulations and the
State Constitution.

Fulton County 1s prohibited by the laws of the State of Georgia from either
enforcing or enacting such an ordinance. It is itaportant to note that there alteady exists a
comprehensive state regulatory scheme for the possession of firearms. Many of the
activittes that were undoubtedly in the minds of the County Commissioners of Fulton
County when the ordinance was enacted are alrcady made illegal or highly regulated by the
Jaws of the State of Georgia. The State of Georgia does not require and, in fact, has
specifically prohibited municipalities from exercising their police powers 1 this particular
sphere.

GCO asks that Fulton County repeal Section 50-38 because it 1s in violation of state
law. I will point you to three sources of law supporting the contention that thts ordinance is
preempted by state law. These sources of law are:

(1) a state statute and the state constitution,
(2) case law;, and
(3) the opinion of the Attorney General for the State of Georgia.

The state statute expressly forbids the ordinance at issue. The State Consttution
provides for a right and only gives the General Assembly the ability to circumscribe that
right. The case law declares that, even without such a statute, the city is without authotity to
pass such an ordinance becausc the field of firearms has been preempted by the General
Assembly’s extenstve regulation on the subject. The Auorney General opinion remforces
those points i response to a question from a county on the legality of a firearms ordinance.

1. THE STATUTE

The General Assembly has, by law, prohibited counties and municipal corporations

9640 COLEMAN ROAD » FULTON COUNTY, GEORGIA » 30075
Phone: 678-362-7650 « Fax: 770-552-9318



- July 19, 2007

from engaging in the regulation of firearms. Nowhere is the intent more cleatly stated than
in the first sentence of the state preemption statute, “It is declared by the General Assembly
that the regulation of firearms is properly an issue of general, state-wide concern.”
OC.GA § 16-11-173(a)(1) (2006). Specifically counties and cities are restricted by the
tollowing language:

“No county or municipal corporation, by zoning or by ordinance,
resolution, or other enactment, shall regulate in any manner gun shows;
the possession, ownership, transport, carrying, transfer, sale, purchasing,
licensing, or regulation of firearms or components of firearms; firearms
dealers; or dealers in firearms components” O.C.G.A. § 16-11-173{(b)(1)
(2006) {emphasis supplied).

The language of the statute is clear and unambiguous. By the passage of the statute,
the General Assembly excluded counties and cities from regulating the possession and
catrying of firearms. The ordinance at 1ssue prohibits possession of firearms. It cannot be
dented that through the ordinance 'ulton County intends to regulate the possession of
fircarms and that the General Assembly specifically prohibits any municipal corporation
from regulating the possession of firearms.

Further, Section 16-11-173 diid set forth three specific instances in which cities and
counttes are permitted to regulate firearms.  Fulton County £s permitted to (1) “regulate
the transport, carrying, or possession of fircarms by employees of the local unit of
government while in the course of employment with such local unit of government,” (2}
“require the ownership of guns by heads of household,” (3) limit or prohibit the discharge
of firearms within city boundaries. O.C.G.A. § 16-11-173(c}-(e) (2006) (emphasis supplied).
The ordinance at issuc here does not fall within any of the three narrowly defined
exceptions set out by the General Assembly. The ordinance is not (1) limited to city
employees, (2} a regulation requiring the ownership of firearms, or (3} a regulation on the
discharge of firearms within city limits.

Applving the well-established canon of statutory construction that the inclusion of
one Inplies the exclusion of others it is clear that the ordinance is preempted by state
law. Here, the inclusion of the "one" is clear from Section 16-11-173 which includes not just
“one” bur three specific instances where cittes have the right to regulate firearms, Clearly, if
the General Assembly's intent was to allow unspecified additional regulations it would have
enacted a provision that gives cities and municipalities additional powers. However, the
exact opposite of this intent 1s evidenced from the first statement in the statute. No where
does Section 16-11-173 make exceptions for instances whete the issue pertaining to firearms
affects property owned by the municipality or any other reason, except for, of course, where
the regulations falls within the three narrowly defined exceptions.

In addition, the State Constitution recognizes that, “The right of the people to keep
and bare arras shall not be infiinged, but the General Assembly shall have power to
prescribed the manner in which arms may be borne” GA. Const. art. 1, § 1, Par. VIII
(emphasis supplied). In this sentence the State Constitution recognizes the rights of citizens
to keep and bare arms. More, importantly it specifies how and by whom that right can be
restricted.  Generally speaking, the State Firearms and Weapons Act does not violate the
state constitution. Caron 2 Siate, 241 Ga. 622, 627 {1978). The State Firearms and Weapons
Act 1s a legitimate exercise of the szate’s police powers. [d at 628. Nowhere i the State
Constitution are Georgias counties and cities given the power, police or otherwise, to
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mfringe upon the rights of the people to keep and bare arms. A clear, constitutional
regulatory scheme can be evidenced by the mass of legislation codified in the State Firearms
and Weapons Act. Not only does the State Constitution prohibit the ordinance in question,
but also the very act the State Constitution allows for prohibits the ordinance as well.

2. CASE LAW

State courts have routincly upheld the scope of Section 16-11-173 and its
predecessors in actions both by and against counties and cities.

In 1999 the City of Atlanta brought suit against fourteen gun manufacturets and
three trade associations for alleged damages brought on by the business practices of the
defendants. Stwwr, Ruger & Co. v City of Atlania, 253 Ga.App. 713, 713 (2002). The Court
of Appeals found thar the Arlanta’s suit was preempted by state law, not only because of the
preempton statute, but also because of the clear grant of powers i the constitution and the
comprehensive nature of firearms laws in Georgia. fd. at 718,

The Coutt of Appeals found that preemption precludes all other local or special laws
in the subject area. [d (citing Ga. Const. Art. T, § 6, Par. IV(a)). This preemption applies
regardless of whether the regulation is attempted through a laswsuit {as in Sz, Ruger) or an
ordinance (as here). . The General Assembly has broad powers to limit a city’s powers of
home rule. I4 at 720 (citing O.C.G.AL § 36-35-3).

In addition, the Supreme Court of Georgia recognizes that the General Assembly
has the sofe power to regulate fivearms. I at 717 n.1 {ciang Swith & Wesson Corp. v City of
Attania, 273 Ga. 431, 435 (2001) (Fletcher, 1), concurring)).

Here, the ordinance at issue is a regulation of firearms, the judicially recognized sole
dominion of the General Assembly. The General Assembly possesses the power to restrict
the tights of cities and counties and has done so through statutorily and consttutionally
granted powers. The General Assembly alone has the power to regulate firearms.

Under the State Firearms and Weapons Act it is a misdemeanor for a person to carry
a firearm to a “public gathering,” a term which includes publicly owned and operated
buddings. O.C.GA. 16-11-127 (2006). Tt is important to note that the ordinance at issue
goes beyond the regulauons contained in Section 16-11-127.  The ordinance at issue
prohibits the possession of firearms in city parks. This includes locations not contemplated
by Section 16-11-127. Per the language of the statute not all public places are off limits to
those carrying firearms. O.C.G.A. § 16-11-127(b) (2006). The ordinance at issue exposes
GFL holders to crtminal lability under the code of ordinances of Fulton County that does
not exist under the State Firearms and Weapons Act. This is in contravention of state law.

Finally, “state law can preempt local law cxpressly, by implication, or by conffict”
Franklin County v Fieldale Farms Corp., 270 Ga. 272, 273 {1998) (emphasis supplied).

3. THE ATTORNEY GENERAL OPINION

The Attorney General for the State of Georgla routinely gives legal opinions to local
governments on matters of law. The Attorney General has previously authored an opinion
concerning Section 16-11-173. The opinton, requested by the City Attorney of Columbus,
found that a proposed ordinance regulating the placement of firearms in homes, buildings,
trailers, vehicles, or boats was #ftrg wirer because it conflicted with the general laws of the
state and the aforementioned preemption statute. Ga. Op. Atty. Gen. No. U98-6, avaziable af
http:/ /www.state.ga.us/ago/read.cgirsearchval=fircarm&openval=U98-6.  The Attorney
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General reasoned that by enacting the predecessor to Section 16-11-173, “the General
Assembly appears to have codificd with certain exceptions its intent to preempt the
regulation of firearms.” f4. The Attorney General also found that the three exceptions were
the only allowable ways in which a city or county can regulate firearms. Jd, The Attorney
General determined that because the proposed Columbus ordinance did not fall within any
of the three exceptions and it regulated the possession, ownership, ransport, and carrying
of fircarms it was preempted by state law. Further, the proposed Columbus ordinance
conflicted with the State Iirearms and Weapons Act’s provisions concerning the carrying of
firearms by those licensed to carry firearms. [,

The ordinance at issue 1s substantially similar to the proposed Columbus ordinance
at issuc i the Attorney General opinion. The Fulton County ordinance at issuc is #éfra vires.
It conflicts with the general laws of the state and the preemption statute the same as the
proposed Columbus ordinance. As previously discussed, none of the three narrowly defined
exceptions give Fulton County the ability to enforce the ordinance. The ordinance at issue
concerns the possession of firearms and is in conflict with the rights given to those with
GFLs.

The ordinance at 1ssue 1s not a necessity of city governance. In Fulton County, the cittes
of Alpharetta, College Park, Hapeville, Mountain Park, and Palmetto do not have similar
ordinances in their respective code of ordinances. In addition, numerous counties and cities
across the state do not have similar ordinances in their code of ordinances either.

GCO asks that you recommend to Fulton County that the ordinance at issue, Section
50-38, be repealed. If a recommendanon to repeal the ordinance has not been made within
the next three weeks, GCO will scek legal action against Fulton County in Fulton County
Superior Court.

ohn R. Monroe




